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The start of construction on the Pig Iron facility was delayed by numerous objections and 
permit appeals. In the intervening time, natural gas market conditions changed substantially and 
a ORI fac ility became desirable. On August 20, 2010, Nucor submitted PSD and Title V 
applications to LDEQ, again with copies to EPA, to construct a ORI facility as part or the 
Convent fac ility. The ORI faci lity would replace roughly half of the permitted Pig Iron facility's 
iron making capacity with the ORI process, with corresponding reductions in emissions. After 
public notice and comment, including comments from EPA, LDEQ issued the PSD and Title V 
permits for the DRl faci lity on January 27. 20 11. 

On May 3, 20 11 , Zen-Noh filed a petition 'vvith EPA seeking an objection to the ORI 
permits. LEAN and Sierra Club also filed separate petitions with EPA on May 3, 20 11. EPA did 
not take action on these petitions wi thin 60 days, as is required by 42 U.S.C. § 7661 d(b)(2). 

On March 23, 20 12, EPA issued an untimely order which addressed only some of the 
objections contained in the Zen-Noh petitions and which did not address the petitions filed by 
LEA and Sierra Club at all. See .. Order Granting Petitions for Objection to Permits, .. 
responding to Petition Num ber Yl-20 10-02 & Petition Number Vl-20 11-03, In the Maller of 
Consolidated Environmental 1\1/anagement, Jnc. - Nucor Steel Louisiana, Pig Iron and DR! 
Manufacturing in St. James Parish, Louisiana (the .. 2012 Order"). EPA issued the 20 12 Order 
637 days after Zen- oh, LEA , and Sierra Club filed their petitions to object to the Pig Iron 
permits, and 325 days after they filed their petitions to object to the ORI permits, despite the 
CAA's mandate that EPA "grant or deny" such petitions within 60 days of receipt. 42 U.S.C. § 
766 1 d(b )(2). 

In responding to the Zen-Noh and LEAN petitions to object with the 20 12 Order, EPA 
was required to .. grant or deny" both petitions, and, if it determined in its di scretion to grant 
either or both petitions, it was explicitly required to ··modify, terminate, or revoke" ucor's 
permits. Indeed, those were the only actions authorized by the CAA under the fac ts of this case; 
any other action would violate the express mandates of the CAA. See 42 U.S.C. § 766 1 d(b)(3) 
("[i]f the permitting authority has issued a permit prior to receipt of an objection by the 
Administrator under paragraph (2) of this subsection, the Administrator shall modifv, 
terminate, or revoke such permit and the permitting authority may thereafter only issue a 
revised permit in accordance with subsection (c) of this section.") (emphasis added). 

Despite the clear language of 42 U.S.C. § 766 ld(b)(3) requiring that it "grant or deny" 
the Zen-Noh and LEAN petitions, in the 20 12 Order, EPA deferred action on the majority of 
issues in the petitions by .. grant[ing]" the petitions on two .. threshold'' issues. In relevant part , 
the 20 12 Order, at pp. 10-11. stated: 

LDEQ has not adequate ly justified its decision to permit the ORI and pig iron 
processes as two separate projects for purposes of PSD analysis. and (2) LDEQ 
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has not provided permit records from which the full scope of applicable 
requirements for the pig iron and DRI title V permits can be determined and, in 
particular, has not adequately explained the basis fo r its transfer of emissions 
units between the pig iron and DRI processes via the title V permits, and its 
incorporation by reference of permit requirements established in a title V permit 
into a PSD permit. 

Although EPA purported to grant, in part, one of the pending petitions to object to Nucor's 
pem1its, EPA failed to .. modify, terminate. or revoke" the already-issued permits, in violation of 
42 U.S.C. § 766 ld(b)(3). 

EPA's request for more information from LDEQ by means of an .. objection" was clearly 
ultra vires in the circumstances. Given that the petitions to object at issue did not satisfy the 
peti tioners' burden or proof, the appropriate response was for EPA to deny the petitions in full , 
not to ask LDEQ for further clarification so as to give the petitioners a second attempt to sati sfy 
their burden of proof. evertheless, on June 21, 20 12. LDEQ responded to the inquiries posed to 
it by EPA in the 20 12 Order. Hovvever, LDEQ specificall y stated in its response to EPA's 
"objection" that it disagreed with EPA and was not revising the permits to which EPA had 
objected. 

EP/\ declared that LDEQ's response would itself be considered a ··new" permit subject to 
new petitions to object, and did so despite the explicit instructions of§ 505(c) of the Act, 42 
U.S.C. § 766 1d(c). that: .. [i]f the permitting authority fails. within 90 days after the date of an 
objection under subsection (b) of this section, to submit a permit revised to meet the objection, 
the Administrator shall issue or deny the permit in accordance with the requirements of this 
subchapter. ,. (Emphasis added.) 

The Administrator's fa ilure to fo llow the requirement of§ 505(c) to issue or deny the 
permit after LDEQ declined to submit a permit "revised to meet the objection," and her 
declaration that any LDEQ response would be a "'new" permit, were designed to avoid judicial 
review of EPA's untimely, u//rn vires actions. As set forth below, EPA's strategy to shield the 
20 12 Order from judicial review has thus far prevailed, making this sui t necessary. 

After LDEQ responded to its objection, EPA then specifically called counsel for Zen­
Noh, LEAN, and the Sierra Club to "emphasize" its position that LDEQ's response was a new 
permit. LEAN and Sierra Club responded with a renewed petition to object to the LDEQ's 
response on October 3, 2012, as if the LDEQ response were a new Title V permit issued by 
LDEQ. 

Because the 2012 Order violated the CAA in the ways described above, LDEQ sought 
review of the 2012 Order in the Fifth Circuit. See Louisiana Dep ·1 of Em·tl. Quality ' '· EPA, 730 
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F.3d 446 (5th Cir. 20 l 3). ucor intervened to protect its interests in its permits and its pa11ially­
buil t ORI faci lity. Nucor contended that EPA's 2012 Order \·Vas ultra vires because EPA had 
employed a deliberate strategy of bifurcating its response to petitions with multiple parti al orders 
issued far beyond the statutory 60-day deadline, without ever actually denying the petitions. or 
alternatively, granting them and subsequently modifying, terminating or revoking Nucor·s 
permits as required by 42 U.S.C. § 7661d(b)(3). Nucor contended that EPA's strategy allowed 
EPA to raise baseless and irrelevant issues to object to state-issued permits wi thout the 
opportunity for judicial review. 

In response, EPA urged the Fifth Circuit to dismiss LDEQ·s and Nucor"s petitions fo r 
revievv, arguing that because it had not taken final action to issue or deny a permit in its 20 12 
Order. it was entitled to the shield of 42 U.S.C. § 766 1 d(c), which provides that '·[n]o objection 
shall be subject to judicial review until the Administrator takes final action to issue or deny a 
permit under this subsection.'· This was a convenient argument fo r EPA, given that the shield of 
42 U.S.C. § 7661d(c) was only available because EPA deliberately chose not to lake final action 
to ''modify, terminate, or revoke" Nucor's permits in the 2012 Order, despite its clear legal duty 
to do so. In other words, by vio lating the mandate of 42 U.S.C. § 766 1d(b)(3) to "modify, 
terminate, or revoke," and ignoring the fact that LDEQ did not submit a permit ··revised to meet 
the objection,' · or any revised permit at all, EPA deliberately sought to foreclose judicial review 
of its 20 12 Order. 

Additionally, EPA insisted as a litigating strategy, if nothing else, that the proper forum 
for ucor' s petition was a United States district court. See EPA's brief, pp. 26. 27. available at 
Louisiana Dep't o.f Envtl. Quality v. EPA, No. 12-60482 (5 th Cir. 20 13), R. Doc. 005 12107706; 
see also comments at oral argument by counsel for EPA, "[ w]e believe there are district court 
remedies that could faci litate getting this issue in a form suitable for this Court 's review .... what 
they could do, in the district court what you could do. assuming standing is satisfied, you could 
bring a suit to compel EPA to issue a response to a petition .. . and if somebody believed that 
what EPA had done didn ' t count under the statute, it wasn' t legally a response ... they 
could come back to the district court and say ' no, they haven' t answered the petition."' 
Panel Oral Argument at 21 :55 (emphasis added), available at: 
http://,,\\w.ca5.uscouns.gov/Ora1ArnRecordinus/ 12/12-60482 8-5-2013 . wma. 

Ultimately the Firth Circuit dismissed LDEQ's and Nucor's petitions ror lack of subject 
matter jurisdiction, finding that the 2012 Order was an ·'objection" that did not constitute •·final 
action to issue or deny a permit under this subsection."' Louisiana Dep 't of Envtl. Quality, 730 
F.3d at 449. The Fifth Circui t further noted that ··we do not determine whether LDEQ and ucor 
may pursue other avenues of judicial review, such as an action in district com1 under 42 U.S.C. § 
7604(a)(2)." Id. at 450. 
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On January 30. 20 14, EPA issued another Order (the ··2014 Order"), partial ly grant ing 
the 20 I 0, 20 11 , and 2012 petitions (and dismissing the remaining issues) filed by Sierra Club 
and LEAN, nearly four years afier LDEQ issued Nucor's Title V permits (and after completion 
or the ORI facility). The 20 14 Order was ultra vires because the review process should have 
ended with EPA's response to the first round or petitions, given the mandate in 42 U.S.C. § 
766 l d(b )(3) that EPA either deny the petitions, or instead modify, terminate, or revoke the 
permits. The CAA docs not allow EPA to grant itself a phased-review process, consisting of a 
series of objections by EPA and responses by the state permitting authority, as EPA did wi th the 
2012 and 20 I 4 Orders. Despite EPA 's continuing 11/1ra vires actions, on April 30. 2014, LDEQ 
responded to the 2014 Order. 

EPA still has not taken what it has contended would be final action on Nucor's permits. 
either in the form or denying the petitions in full , or granting them and subsequentl y modifying. 
terminating or revoking the permits as required by 42 U.S.C. § 7661 d(b)(3). Its actions are 
therefore void ab initio and should be declared to be so by the district court. 

In light of the above extended series of events, Nucor intends to file an action in the 
Eastern District of Louisiana requesting the various items of relief set forth fully below. 

Harm to N ucor 

This notice or intent to sue is made necessary by EPA 's repeated delays, failures to act, 
and acting in violation of the CAA in response to objections to a Louisiana Title V permit which 
were filed under § 505 of the CAA, 42 U.S.C. § 7661d. EPA·s actions have repeatedly violated 
Nucor's rights respecting the prompt and final resolution of objections to Louisiana Title V 
permits for Nucor's Louisiana iron manufacturing project. EPA has engaged in a pattern and 
practice of employing ultra vires agency action to collaterally attack Nucor's permits and other 
permits issued by other states. Evidence of numerous such EPA abuses regarding permits issued 
by other states is maintained by EPA in a Ti tle V Petition database which is readily accessible to 
the public. The database contains information showing chronic EPA delays in responding to 
peti tions to object, and numerous objections to al ready-issued state permits which were issued by 
EPA without compliance with the requirements of§§ 505(b)(3) and 505(c) of the Act, 42 U.S.C. 
§§ 7661 d(b)(3) and (c), to "modify, terminate or revoke such permit[s]." See 
http://\"'"'" .epa. irnv/rc1!ion0 7 /air/tit le5/pct i tiond b/pct i tiond b.htm. 

If not subject to judicial review, EPA's actions will leave in place a system by which it 
imposes irrelevant requirements on state-issued permits which state permitting authorities 
contend arc in compliance wi th the Act. lucor has expended hundreds of millions of dollars and 
hired hundreds of employees based upon the issuance of the permits. EPA's strategy to avo id 
taking what it admits would be .. final action to issue or deny a permit" has allowed EPA to 
impose unauthorized requirements on permitting agencies and permittees while deliberately 
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avoiding judic ia l review in numerous cases found in the aforementioned database. This dispute 
is clearly not moot because it "falls wi thin a special category of disputes that are ·capabk: or 
repetition' while ·evading review."' Turner v. Rogers, 13 1 S.Ct. 2507, 25 14-25 15 (201 1) 
(quoting S. l'ac. Terminal Co. v. ICC, 219 U.S. 498 (191 1)). 

EP I\ 's actions and delays in acting have violated the clearly expressed intent of Congress 
that pe titions to object to Ti tle V permits be granted or den ied promptly. Six hundred and sixty­
ninc days nih:r the Pig Iron PSD and Title V permit issuance and 42 l days after the DRJ PSD 
and Titk V permit issuance, and well past the applicable statutory dead lines, the Administrator 
purporred to object to Nucor's Title V permits, jeopardizing ucor's multi-million dollar 
investment and acting in derogation of ucor's PSO permits and LDEQ's permiuing authorit). 
The CAA vested EPA wi th limited authority for responding to petitions to object: if EPA 
chooses to object, it is required to modify, terminate, or revoke the permits. Instead, here, EPA 
identified " threshold issues" for LDEQ to respond to, and invi ted the petitioners to raise their 
objections again if they were not satisfied with LDEQ's response. One petitioner did so. EPA 
ignored that ··new" petition until the petitioner sued, and then granted its petition in part and 
denied it in pan. The result or this process was that EPA did not finally act on all petitions until 
January 30, 20 14, 1,441 days aCter they were tirst tiled. 

Ewn now it is not clear that EPA has finalized the process. LDEQ responded to EPA's 
most recent objection wi thin 90 days of its issuance on April 30, 20 14, as required by l:: P;\ 's 
regulations at 40 C.F.R. s 70.7(g)(4). If the Administrator at any time determines that LDEQ's 
response failed to resolve the object ion, EPA still may give 1 ucor 30 clays' notice and terminate. 
modiry, or revoke and reissue Nucor's permit. 

Absent a judicial declaration that EPA's 20 12 and 2014 Orders are ultra vires and should 
be vacated, EPA will cont inue its practice or ignoring the requirements or the CAA. If EPA 
contends that the Cr\A allows it lO issue .. objecti ons" to already-issued permi ts without 
complying with 42 U.S.C. § 7661d(b)(3)'s requirement to .. modi !)', terminate, or revoke" the 
permits, and without tak ing linal action to issue or deny the permit under 42 U.S.C. § 766 l (1.:) if 
the state permitting authority does not agree \Vith its object ions, then EPA 's actions an.: 
unconstitutional as they have deprived Nucor or the opportunity for judicial review and due 
process. 

Conclusion 

In light or the above, Nucor intends to file an action in the Eastern District of Louisiana 
requesting: 

A. that rhe court enter an order vacating the 2012 Order and the 201-t Order; 
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B. that the court issue a declaratory ruling that when a state permitting authority has 
issued a permit before receipt of any EPA ·'objection," the EPA may not issue an 
''objection" without complying with 42 U.S.C. § 766 1 d(b )(3)'s requirement to 
take linal action to "modify, terminate, or revoke" the permit in question; 

C. that the court enter a declaratory judgment that finds Nucor's permits (PSD permit 
No. PSD-LA-740(M- l ), Ti tle V permit 2560-0028 1-V I , PSD permit No. P D­
LA-75 1 (M2) and Ti tle V permit No. 3086-V3) to be va lid, enforctable, and free 
ancl ckar of any conrinuing EPA objection; 

D. or, in the a lternati ve, that the court compel EPA to grant or deny Nucor's permits 
(PSD permit No. PSD-LA-740(M- l ), Ti tl e V permi t 2560-0028 1-V I , PSD permit 
No. PSD-LA-75 1 (M2) and Title V perm it No. 3086-V3); and 

E. any and all other equitable relief that the court may deem appropriate. 

I f you would like to discuss any port ion of th is Notice or a proposal fo r the resol ution or 
the issues discussed above, please feel free to contact the undersigned. 

Yours very truly, 

BRADLEY MURCH ISON KELLY & SH EA LLC 

B~~~~lc 
David R. Taggart 

DRT/nwm 
cc: Honorabk Loretta Lynch 

Attorney General, United States of America 
U.S. Department or Justi ce 
950 Pennsylvania Avenue, NW 
Washington, DC 205 30-0001 
Via Certi!ied Mail. Return Receipt No.: 70 14 1200 0002 092 1 6582 

Pt:ggy I lmch, Secretary 
Louisiana Department or Environmental Quality 
P.O. Box 430 I 
Baton Rouge, LA 7082 1-430 I 
Via Certilicd Mail, Return Receipt No.: 7014 1200 0002 0921 6599 



BRADLEY MURCHISON KEL LY & SH EA LLC 

Ms. Gina McCarthy, Administrator 
September I I, 20 I 5 
Page 12 

Mr. Ron Curry, Regional Administrator 
U.S. EPA Region 6 
1445 Ross A venue, Sui te 1200 
Dal las, TX 75202 
Via Certified Mai I, Return Receipt No.: 7014 1200 0002 092 1 6605 

Mr. Steven J. Rowlan (via POr email) 
Mr. Jeffrey D. Braun (via PDF email) 
Mr. Jerald N. Jones (via PDF email ) 


